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Before Blair, Chair; Caffrey and Carlyle, Menbers.
DECI SI ON

BLAIR, Chair: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal by Craig Al derson
(Al derson) of a Board agent's dism ssal (attached hereto) of his
unfair practice charge. Alderson alleged that the Regents of the
University of California (UQ violated section 3571(a), (b), (c)
and (d) of the H gher Education Enpl oyer-Enpl oyee Rel ati ons Act

(HEERA)* by failing to meet and confer with representatives of

'HEERA is codified at Government Code section 3560 et seq.
Unl ess otherwi se indicated, all statutory references are to the
Government Code. Section 3571 states, in pertinent part:

It shall be unlawful for the higher education
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of



the clerical bargaining unit (Unit 12) in advance of agreeing to
the transfer of certain classifications fromUnit 12 to Unit 13.
Both Unit 12 and Unit 13 are represented by the American
Federation of State, County and Minici pal Enpl oyees (AFSCME).

The Board agent dism ssed the charge on the follow ng grounds:

(1) the charge was untinely filed; (2) Alderson does not have
standing to file a charge alleging a violation of section
3571(b), (c¢) and (d); (3) Alderson failed to allege a prima facie
viol ation of section 3571(d); and (4) Alderson failed to allege a

prima facie violation of section 3571(a).

The Board has reviewed the entire record in this case,
including Al derson's appeal. W find the dismssal to be free
of prejudicial error and adopt it as the decision of the Board

itself together with the foll ow ng di scussion.

this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.

(b) Deny to enployee organi zations rights
guaranteed to themby this chapter.

(c) Refuse or fail to engage in neeting and
conferring with an exclusive representative.

(d) Domnate or interfere with the fornmation
or adm nistration of any enpl oyee

organi zation, or contribute financial or

ot her support to it, or in any way encourage
enpl oyees to join any organization in
preference to another. However, subject to
rules and regul ati ons adopted by the board
pursuant to Section 3563, an enployer shall
not be prohibited frompermtting enpl oyees
to engage in neeting and conferring or

consul ting during working hours w thout |o0ss
of pay or benefits.



DI SCUSSI ON
Ti | ness

UC and AFSCME (Wnit 13) agreed to the transfer of certain
job classifications during negotiations which concluded on
April 30, 1992. Alderson filed his unfair practice charge
approxi mately eight nonths |ater on Decenber 31, 1992.

HEERA section 3562.2 (a) sets forth the six-nonth statutory-
[imtation period for unfair practice charges. The statutory
period begins to run once the charging party knows, or should
have known, of the conduct underlying the charge. (Fairfield-
Suisun Unified School District (1985) PERB Decision No. 547,
Heal dsburg_Uni on_Hi gh School District (1984) PERB Decision
No. 467.)

In this case, to be tinely, the unlawful conduct nust have
occurred on or after June 30, 1992. In his charge, Alderson did
not allege any date when Unit 12 becanme aware of the agreenment to
transfer classifications. Even after having been infornmed in the
warning letter that the unlawful conduct nust have occurred on or
after June 30, 1992, he failed to file an anmended charge. 1In his
appeal, Al derson argues that the charge was tinely because both
sides agreed that the transfer would be "recogni zed and
conpleted" on July 1, 1992. He did not allege that this was
the date on which Unit 13 becane aware of the agreenent. In
fact, it is unlikely that representatives of Unit 12 had no
know edge of the agreenent until two nonths after the

negoti ati ons had concluded, particularly in light of the fact



that both units are represented by the same enpl oyee organi zation
(AFSCME). Therefore, the Board agent properly dism ssed the
charge as being untinely filed.
St andi ng

The Board agent's warning letter inforns Al derson that
he, as an individual enployee, does not have standing to file
a charge alleging a violation of the enployer's duty to bargain
in good faith. (Sxnard School District (1988) PERB Deci sion
No. 667 and Regents of the University of California (1990) PERB

Deci sion No. 849-H. ) Alderson was informed that a charge based
on a violation of section 3571(b), (c) and (d) could only be
brought by an enpl oyee organi zati on.

In his appeal, Alderson states that a special neeting was
called of "all bargaining del egates.” At the nmeeting there was
a unani nous decision to file a charge against both UC and AFSCME.
It was further determ ned that Al derson was the "correct elected
official to proceed with the actions." Even if Al derson could
be found to be representing an enpl oyee organi zati on other than
AFSCME, in Hanford Joint Union High School District (1978) PERB
Deci sion No. 58, the Board held that a nonexcl usive enpl oyee
organi zation may not file a section 3543.5(c) charge because
to do so would interfere with the rights of the exclusive
representative to represent its nenbers.

It was AFSCME who petitioned for the unit nodification with
PERB on April 9, 1992. As Alderson's own appeal reveals, AFSCVE

was not interested in filing this charge, but rather was to



becone a respondent to a charge based on the sane facts.
Al derson filed a charge agai nst AFSCME on July 15, 1992, which
was ultimtely dism ssed by PERB Order No. Ad-242-H Al derson
did not file this charge as a representative of AFSCME, but as an
i ndi vi dual enpl oyee. Consequently, the Board agent was correct
in determning that he does not have standing to file a charge
based on a viol ation of section 3571(b), (c) and (d).
ORDER

The unfair practice charge in Case No. SF-CE-361-H is hereby

DI SM SSED W THOUT LEAVE TO AMEND.

Menbers Caffrey and Carlyle joined in this Decision.



STATE OF CALIFORNIA .- ’ PETE WILSON, Governor

- PUB

-----

San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 557-1350

February 26, 1993

Mary G Higgins
586 C arinada #20
Daly City, CA 94015

Re: DI SM SSAL OF UNFAI R PRACTI CE CHARGE/ REFUSAL TO | SSUE
COVPLAI NT
Craig Alderson v. Jhe Regents of the University_ of
i.forni
Unfair Practice Charge No. SF-CE-361-H

Dear Ms. Higgins:

The above-referenced unfair practice charge, filed on Decenber
31, 1992, alleges that the Regents of the University of
California (Regents) failed to neet and confer with
representatives of the Clerical bargaining unit in advance of
agreeing to the transfer of classifications fromthe Cderica
bargaining unit to the Patient Care Technical bargaining unit.
This conduct is alleged to violate Governnment Code sections
3571(a),(b),(c), and (d) of the H gher Education Enpl oyer-

Enpl oyee Rel ati ons Act (HEERA).

| indicated to you, in ny attached letter dated February 17,
1993, that the above-referenced charge did not state a prim
facie case. You were advised that, if there were any factua

i naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should amend the
charge. You were further advised that, unless you anended the
charge to state a prima facie case or withdrew it prior to
February 26, 1993, the charge woul d be dism ssed.

| have not received either an anended charge or a request for
withdrawal. Therefore, | amdism ssing the charge based on the
facts and reasons contained in ny February 17, 1993 letter.

Right _to Appeal

Pursuant to Public Enploynent Relations Board regul ations, you
may obtain a review of this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
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before the close of business (5 p.m) or sent by tel egraph
certified or Express United States mail postmarked no |ater
than the | ast date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Gvil Procedure section 1013 shall apply.
The Board's address is:

Publ i c Enpl oynent Rel ations Board
1031 18th Street
Sacranment o, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenment in opposition within twenty (20) cal endar
days followi ng the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

Service

Al'l docunents authorized to be filed herein nust also be "served
upon all parties to the proceeding, and a "proof of service"
must acconpany each copy of a docunent served upon a party or
filed wwth the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly "served" when personally
delivered or deposited in the first-class nmail, postage paid and
properly addressed.

Extension of Tine

A request for an extension of tinme, in which to file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nmust be filed at least three (3) cal endar days before
the expiration of the tinme required for filing the docunent.
The request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)
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a te

|f no appeal is filed within the specified tine [imts, the
dismssal wll becone final when the tine limts have expired..

Si ncerely,

ROBERT THOWVPSON
Deput y Gener_ql Counsel

CHARLES F. MCCLAWMVA
Publ i c Enpl oynent Rel ations Speci al i st

At t achnent

cc: Edward M Upton, Jr.



STATE OF CALIFORNIA ) ! PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 557-1350

February 17, 1993
Mary G Higgins

586 C arinada #20
Daly City, CA 94015

Re:  WARNI NG LETTER

Graig Alderson v. The Regents of the University of
California

Unfair Practice Charge No. SF-CE-361-H
Dear Ms. Higgins:

The above-referenced unfair practice charge, filed on Decenber
31, 1992, alleges that the Regents of the University of
California (Regents) failed to neet and confer with
representatives of the Cerical bargaining unit in advance of
agreeing to the transfer of classifications fromthe Cerica
bargaining unit to the Patient Care Technical bargaining unit.
This conduct is alleged to violate Governnent Code sections
3571(a),(b),(c), and (d) of the Hi gher Education Enpl oyer-

Enpl oyee Rel ati ons Act (HEERA).

My investigation revealed the followng facts. On July 11, 1983,
the Anerican Federation of State, County and Munici pal Enpl oyees
(AFSCVE) was certified by PERB as the exclusive representative of
enpl oyees of the Regents in the Patient Care Technical bargaining
unit (Unit #13). On July 12, 1983, AFSCME was al so certified by
PERB as the exclusive representative of enployees of the Regents
inthe Clerical and Allied Services bargaining unit (Uit #12).
Craig Alderson is enployed by the Regents at the University of
California at San Francisco (UCSF). He also serves as an AFSCMVE
representative of Unit #12, a position to which he was elected on
March 13, 1992.

On April 30, 1992, AFSCME, through its Chief Negotiator,
concluded Unit #13 collective bargaining negotiations with the
Regents. A part of the parties' tentative agreenent provided for
the transfer of certain classifications fromuUnit #12 to Unit
#13. The Regents failed to provide notice to, or to neet and
confer with, Unit #12 representatives concerning the transfer of
classifications. Further, the transfer was contingent upon
ratification of the collective bargaining agreenent, and only
AFSCME nenbers within Unit #13 were allowed to vote on contract
ratification.
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On June 9, 1992, AFSCME Council 10 filed a unit nodification
petition with PERB seeking approval of the aforenentioned
transfer. The Regents concurred in the request. Therefore, on
June 9, 1992, the Regional Director of the PERB San Franci sco
Regional Office issued a Unit Modification O der approving the
deletion of the identified classifications fromthe Cerical and
Allied Services Unit and their addition to the Patient Care
Technical Unit.

Based on the facts stated above, the charge as presently witten
fails to state a prima facie violation of the HEERA for the
reasons that follow.

Initially, it nmust be noted that unfair practice charges nust be
tinely filed. Governnment Code section 3563.2(a) states, in
pertinent part:

Any enpl oyee, enployee organi zation, or

enpl oyer shall have the right to file an
unfair practice charge, except that the board
shall not issue a conplaint in respect of any
charge based upon an alleged unfair practice
occurring nore than six nmonths prior to the
filing of the charge.

The charge was filed on Decenber 31, 1992. dCains arising prior
to June 30, 1992, are therefore untinely and outside of PERB s
jurisdiction. (California State University. San Di ego (1989)
PERB Deci sion No. 718-H, United Teachers - Los Angeles (Farrar)
(1990) PERB Decision No. 797.) It appears that the unfair
practices alleged in the charge occurred prior to June 30, 1992,
and nmust be dism ssed as untinely.

Even if the charge were tinely filed, it fails to state a prim
facie violation of the HEERA. The thrust of M. Alderson's
charge is that the Regents viol ated HEERA section 3571(b) and
(c)! "by failing to neet and confer with the exclusive

'HEERA section 3571 provides, in pertinent part:

It shall be unlawful for the higher education
enpl oyer to do any of the follow ng:

(b) Deny to enpl oyee organi zations rights
guaranteed to themby this chapter.

(c) Refuse or fail to engage in neeting and
conferring with an exclusive representative.
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representative of Unit 12." M. Alderson also alleges that the

Regents vi ol ated HEERA section 3571(d) because the transfer of
classifications resulted in changes to the adm nistrative nmakeup
of AFSCME | ocals on sone university canpuses.

In Hanford Joint Unjon School Distrjct (1978) PERB Deci si on No.
58, the Board noted that, although the right to file an unfair

practi ce charge extends to any enpl oyee, enployee organization,
or enployer, the specific grounds which can be alleged are
limted. The Board went on to hold that a nonexcl usive enpl oyee
organi zation may not file a section 3543.5(c)? charge because to
do so would interfere with the right of the exclusive
representative to determne matters on which it decides to
negoti at e.

The Board subsequently extended the reasoning in Hanford to such
claims filed by individual enployees. Under both the EERA
(Oxnard School District (1988) PERB Decision No. 667), and the
HEERA (Regents of the University of California (1990) PERB

Deci sion No. 849-H) the Board has found that an individua

enpl oyee does not have standing to file a charge alleging a
violation of the enployer's duty to bargain in good faith.

More recently, in State of |iforni Depart nent of rrections
(1993) PERB Deci sion No. 972-S, the Board addressed the question
of whet her individual enployees had standing to pursue

all egations of a violation of sections 3519(b) and (d) of the
Dills Act.® The Board, concluding that they did not, stated,

To grant an individual standing to file
charges of this nature would underm ne stable
| abor - managenent rel ations existing between

(d) Domnate or interfere with the formation
or adm nistration of any enpl oyee

organi zation, or contribute financial or

ot her support to it, or in any way encourage
enpl oyees to join any organi zation in
preference to anot her.

°Thi s subsection of the Educational Enployment Relations Act
(EERA or Act) nmkes it unlawful for a public school enployer to
“"[r]efuse or fail to neet and negotiate in good faith wth an
exclusive representative.” It is essentially identical to HEERA
section 3571(c).

3These sections are essentially identical to sections
3571(b) and (d) of the HEERA
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t he enpl oyer and the excl usive
representative.

This charge identifies M. Al derson as the charging party, and
describes himto be a "Unit 12 AFSCME Representative." However,
the fact that M. Alderson holds a position with the organi zation
does not suggest or establish that M. Alderson filed on behalf

of AFSCME. Rather, he appears to be filing as an individua

enpl oyee. As such, he lacks standing to file a charge alleging a
viol ati on of section 3571(b), (c), and (d).

Even if M. Alderson had standing to allege a violation involving
section 3571(d), the charge would be insufficient. Dom nation
occurs when the enployer controls the adm nistration of an

enpl oyee organi zation and renders it unable to make whol ehearted
efforts on behalf of the enployees it represents. (Santa Monica
Unified School _District (1978) PERB Decision No. 52; Antel ope
Vall ey_Community _School District (1979) PERB Deci sion No. 97,
Clovis Unified School District (1984) PERB Decision No. 389.)
Interference under section 3571(d) involves intruding into the
internal functioning of the enployee organization, setting up a
rival organization, or engaging in a canpaign to induce enpl oyees
to support a particul ar enpl oyee organization. (Ant el ope_Val | ey
Community_Col lege District, supra. PERB Decision No. 97.)
However, the facts alleged in the charge do not constitute either
dom nation or interference by the Regents within the neaning of
section 3571(d). The fact that the transfer of sone
classifications fromone bargaining unit to another resulted in
changes to the makeup of AFSCME | ocals does not, wthout nore,
indicate the Regents attenpted to intrude into the interna
functioning of the organization.

Finally, M. Alderson alleges that the transfer of
classifications fromuUnit #12 to Unit #13 has had "a significant
negative inpact on the |abor relations environnent for the

cl asses involved," constituting, therefore, discrimnation by the
Regents agai nst those enployees in violation of Governnent Code
section 3571(a).

To denonstrate a violation of HEERA section 3571(a), the charging
party nmust show that: (1) the enpl oyee exercised rights under
the HEERA, (2) the enployer had know edge of the exercise of
those rights, and (3) the enployer inposed or threatened to

i npose reprisals, discrimnated or threatened to discrimnate, or
otherwise interfered with, restrained or coerced the enpl oyees
because of the exercise of those rights. (Novat o _Uni fied _Schoo
District (1982) PERB Dec. No. 210; _Carlsbad Unified School
District (1979) PERB Dec. No. 89; Departnent of Devel opnental
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Services (1982) PERB Dec. No. 228-S; California State Unjversity
(Sacramento) (1982) PERB Dec. No. 211-H.)

The facts as alleged show that M. Al derson exercised rights
under the HEERA by serving as the Unit #12 representative at

UCSF. Know edge of such visible activity reasonably can be
inmputed to the enployer. However, the charge fails to allege
facts fromwhich it can be concluded that the Regents' notive for
the transfer of classifications was this protected activity. The

appropriate "nexus" elenents are lacking (Novato Unified School

District (1982) PERB Dec. No. 210). |In addition, although the
charge alleges harmto enployees resulting from "a negative
i npact on the | abor relations environnent,"” it fails to allege

specific facts supporting this conclusion. Thus, the charge
fails to provide prima facie evidence of a violation either of
HEERA section 3571(a) or, concurrently, of section 3571(b) based
on the sane facts. Further, there are no additional facts

i ndi cati ng an i ndependent violation of section 3571(b), even if
M. Alderson had standing to allege such a violation.

For these reasons the charge as presently witten does not state
a prima facie case. If there are any factual inaccuracies in
this letter or any additional facts that would correct the
defi ci enci es expl ai ned above, please anend the charge
accordingly. The anmended charge should be prepared on a standard
PERB unfair practice charge formclearly |abeled Eirst Anended
Charge. contain all the facts and allegations you wi sh to nmake,
and nust be signed under penalty of perjury by the charging
party.  The anended charge nust be served on the respondent and

the original proof of service filed with PERB. If | do not
receive an anended charge or wthdrawal fromyou before February
26, 1993, | shall dismss this charge. |[If you have any

guestions, please call me at (415) 557-1350.

Si ncerely,

CHARLES F. McCLAMVA
Publ i ¢ Enpl oynent Rel ati ons Speci ali st



